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PROCEDURAL HISTORY

This challenge arises out of an arbitration betwilenck Sharp & Dohme (I.A.) Corporation
(the “Claimant”) and the Republic of Ecuador (tiRe$pondent”) under the Arbitration Rules
of the United Nations Commission on Internationabde Law, December 15, 1976 (the
“UNCITRAL Arbitration Rules” or “Rules”) pursuanbtthe Treaty between the United States
of America and the Republic of Ecuador concernihng Encouragement and Reciprocal
Protection of Investment, signed on August 27, 1888 entered into force on May 11, 1997
(the “Treaty”).

The Claimant is represented in this case by Mry@arBorn, Mr. David W. Ogden, and Ms.
Rachael D. Kent of Wilmer Cutler Pickering Hale abérr LLP. The Respondent is
represented by Dr. Diego Garcia Carrion, Dra. @riSaibor, Ms. Diana Teran, and Mr. Juan
Francisco Martinez as well as by Mr. Mark Clodfelt¥r. Ronald Goodman, Mr. Paul
Reichler, and Mr. Alberto Wray of Foley Hoag LLP.

By a Notice of Arbitration dated November 29, 20d41dd received by the Respondent on
December 2, 2011, the Claimant commenced an drbitragainst the Respondent pursuant to
Article VI(3)(a)(iii) of the Treaty and Article 3fathe UNCITRAL Arbitration Rules. The
Claimant, a company incorporated under the lawtb®ftate of Delaware, claims that Ecuador
breached the Treaty with respect to the Claimantestment in the pharmaceutical industry.
In its Notice, the Claimant appointed Judge StepieSchwebel as arbitrator.

By letter dated December 30, 2011, the Respondppbirted Judge Bruno Simma as
arbitrator.

By letters dated February 14, 2012, the Claimadttae Respondent jointly requested that the
Secretary-General of the Permanent Court of Arfditnaact as appointing authority to appoint a
presiding arbitrator.

The Respondent subsequently challenged the Clasmgopointment of Judge Schwebel under
Article 10 of the UNCITRAL Arbitration Rules in a&tter to the Claimant dated February 23,
2012.

On the same date, the Respondent asked the PCAt&geGeneral to suspend the process for
the appointment of the presiding arbitrator urtié tchallenge to Judge Schwebel had been
resolved. The Claimant expressed its oppositiothhéoRespondent’s request for a suspension
by letter dated February 25, 2012.

The PCA Secretary-General elected to suspend thargment process until the resolution of
the challenge in a letter dated February 27, 2012.

By letter dated February 29, 2012, Judge Schwebtlehcavledged receipt of the notice of
challenge and declined to withdraw as arbitrator.

By letter dated March 1, 2012, the Claimant respdnit the Respondent’s challenge of Judge
Schwebel, declining to agree to his removal fromThibunal.

By letter dated March 15, 2012, the Respondentestgd that the PCA Secretary-General
decide its challenge to the Claimant’'s appointmehtJudge Schwebel (“Respondent’s
Request”) pursuant to Article 12(1)(b) of the UN®IAL Arbitration Rules.
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By letter dated March 16, 2012, the PCA acknowledgeeipt of the Respondent’s Request
and established a schedule for further submisgiartee challenge.

By letter dated March 26, 2012, the Claimant sutemitits Response to the Respondent’s
Request (“Claimant’s Response”).

By letter dated March 27, 2012, Judge Schwebel #tdainhis comments on the challenge
(“Judge Schwebel's Comments”).

By letter dated April 3, 2012, the Respondent stieahiits rebuttal to the Claimant’s Response
("Respondent’s Rebuttal”).

By letter dated April 9, 2012, the Claimant subedtiits reply to the Respondent’s Rebuttal
(“Claimant’s Reply”).

THE CHALLENGE TO JUDGE SCHWEBEL
The Respondent’s Position

The Respondent’s challenge to Judge Schwebel’'sirtppent arises out of a recent publication
by Judge Schwebel in which he “makes a number akstents that give rise to justifiable
doubts as to his impartiality to serve as arbitraothe present casé.”The publication is a
four-page “Editorial Comment” (“Editorial Commentt “Comment”) entitled “Celebrating a
Fraud on the Court’which makes reference to a June 2011 conferencenemorating the
twenty-fifth anniversary of the judgment of the dmational Court of Justice in thHease
Concerning Military and Paramilitary Activities land Against Nicaragua (Nicaragua v.
United States of Americd) One of the Respondent’s counsel in the presentratibn, Mr.
Paul Reichler, served on Nicaragua’'s legal teathan case. The Respondent asserts that the
Editorial Comment evidences bias against Mr. Reiclidased on which an informed third
person could reasonably conclude that Judge Schwehdd “be influenced . . . by factors
other than the merits of the present cdse.”

In the Respondent’s view, the purpose of Judge 8bhiis comment is to depict the conference
as a celebration of fraudulent behavior on the glalticaragua during the ICJ proceedifig
particular, Judge Schwebel writes that facts emeraifter the issuance of the ICJ’s judgment
“proved” that an affidavit submitted by the Nicavag foreign minister was false and that “the
Sandinista government of Nicaragua grossly migiedQourt.®

The Respondent’s challenge is grounded primarilyJodge Schwebel’'s statement that the
conference was “arranged with the participatiomndividuals involved in the formulation and
presentation of Nicaragua’'s caSeind an accompanying footnote referencing a lavievwev

! Respondent’s Request, p. 2.
2106 Am. J. Int’l L. 102 (2012).
% Military and Paramilitary Activities In and Againdticaragua (Nicar. v. U.S.)1986 ICJ Rep. 14 (June 27).

* Respondent’s Request, p. 2.

® Respondent’s Rebuittal, p. 1.

® Respondent’s Request, p. 3, citing Editorial Cominag 103.

" Respondent’s Request, p. 3.
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article by Mr. Reichler which Judge Schwebel characterines parenthetical as “describing
roles in proposing, developing, and arguing Nicasag case”

From this footnote, the title and the overall comtend tone of the Comment, the Respondent
challenges Judge Schwebel's participation as atbitrin these proceedings under the
UNCITRAL Arbitration Rules.

1. Justifiable doubts arising from the Editorial Coremb

The Respondent first argues that Judge Schwebelsn@nt taken as a whole gives rise to
justifiable doubts regarding his impartiality. fstng on the totality of the views and
statements advanced by Judge Schwebel, the Respdradieves the Comment implies that the
“Respondent’s counsel was directly or indirectlgasated with a fraud on the ICJ, through his
role as a leading force behind the ca8eThus, the Respondent asserts, an objective phirty
would reasonably believe that Judge Schwebel doeilshfluenced by his “unfavorable view of
[the] Respondent’s counséf:” For example, the Respondent points to Judge Siise
remark that the conference was arranged “with @iréigipation of individuals involved in the
formulation and presentation of Nicaragua’'s caséhéreas, according to the Respondent, the
conference was sponsored by four organizatidria.the Respondent’s view, Judge Schwebel’s
emphasis on individual participation, rather thiae tour entities, indicates his perception that
the Respondent’s counsel was directly involvedelelorating the anniversary of the case.

The Respondent further submits that Judge Schwsingjled out” Mr. Reichler by referencing
Mr. Reichler’'s 2001 article and describing thatchetas “developing” Nicaragua’s case, which
Judge Schwebel describes as having been taintéduny’® According to the Respondent, this
reference to Mr. Reichler’s article and the assarthat Nicaragua committed a fraud before the
ICJ as well as the proximity of the two referencesild reasonably be viewed as suggesting
that Mr. Reichler participated in or facilitated aleged fraud or neglected his professional or
ethical duties?

To further emphasize the import of Judge Schwelbefsrence to Mr. Reichler’s article, the
Respondent notes that the article identifies MrcRer as having “worked very closely with
the foreign minister” of Nicaragud Whereas Judge Schwebel’s 1986 dissent inNtharagua
case expressed disapproval of Nicaragua’'s behavierRespondent maintains that the 2012
Comment raises the issue of fraud for the firsetemd draws new links between Nicaragua’s
actions and its couns#l.

8 Paul S. Reichletolding America to Its Own Best Standards: Abe @saynd Nicaragua in the World Court
42 Harv. Int'l L.J. 15 (2001).

° Respondent’s Request, p. 3.

19 Respondent’s Request, p. 5.

1 Respondent’s Request, p. 6.

12 Respondent’s Request, p. 6.

13 Respondent’s Request, p. 3 & p. 6.

4 Respondent’s Request, p. 7.

!> Respondent’s Request, p. 8.

16 Respondent’s Rebuttal, pp. 6-7; Respondent’s Regpe9, n.32.

PCA 69898



24,

25.

26.

27.

28.

29.

30.

PCA Case No. AA442
April 12, 2012
Page 6 of 12

The Respondent stresses that the title, primagighand tone of the Comment, taken together
with the reference to Mr. Reichler in particulaulmblead an informed third party to reasonably
conclude that Judge Schwebel is incapable of stiparais view of the Respondent’s counsel
from the merits of the present case and that J®RBigevebel might doubt the integrity or
veracity of the Respondent’s counSelThe Respondent further suggests that it is wesie
whether there is any relationship between the Camhaned the issues and Parties in this ¢ase.

Relying on Section 3.3.3 of the IBA Guidelines owon@icts of Interest in International
Arbitration Orange List which cautions as to thesgibility of justifiable doubts arising from a
“close personal friendship” between an arbitratod aounsel, the Respondent maintains that
“publicly expressed ill will” by an arbitrator tow counsel will equally give rise to doubts
about that arbitrator’s impartiality.

In its Rebuttal, the Respondent remarks on Judge&lzel’'s Comments submitted to the PCA
as part of these challenge proceedings and notssJidge Schwebel did not in those
Comments disavow himself from any negative assiociatith the Respondent’s counsel. The
Respondent argues that Judge Schwebel's failuety any ill will toward Mr. Reichler
supports its position, noting that Rerenco v. Ecuadoia challenge was sustained even where
the challenged arbitrator denied any unfavorat#entoward the challenging pary.

The Respondent also asserts in its Rebuttal thaigitt to select counsel of its own choosing
supersedes the Claimant's right to select an atbitrof its own choosing on the basis of
Articles 4, 7 and 10 of the Rulés.

Finally, the Respondent contends that its challemgght to be sustained as a precautionary
measure to “protect” the integrity of the proceeginstating that “where matters are evenly
balanced, it may be advisable to err on the sidmdafission of a challenge brought early in the
arbitral proceedings®®

2. Bias as a result of the Comment’s inaccuracies

According to the Respondent, the inaccuracy of fies on which Judge Schwebel relies
further substantiates its view that Judge Schwibblased against the Respondent’s counsel.
The Respondent argues that Judge Schwebel misgeddtre reasoning of the ICJ, presented
witness testimony in a misleading manner, and meeasonable assertions in the absence of
relevant evidence in his depiction of the judgneamd the proceedings in thécaraguacase®

3. Non-disclosure of the Comment
The Respondent contends that Judge Schwebel'seaitudisclose his Editorial Comment or

his views toward counsel at the time he learned ¥Ma Reichler would serve on the
Respondent’s legal team corroborates its positia &n objective third party could maintain

" Respondent’s Request, pp. 8-9.

18 Respondent’s Request, p. 9.

9 Respondent’s Request, p. 9.

% Respondent’s Rebuttal, p. 6.

% Respondent’s Rebuttal, p. 7.

%2 Respondent’s Rebuttal, p. 7.

% Respondent’s Request, pp. 11-13.
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justifiable doubts as to his impartialfy. The Respondent states that “[i]t is very likeatt
Judge Schwebel was informed of Mr. Reichler's pgréition in the case very soon after
[January 9, 2012]*® At the latest, Judge Schwebel was made aware rof Rdichler’s
participation on January 26, 2012, when Mr. Reickbepressly noted his representation in a
letter to the two party-appointed arbitratdtsJudge Schwebel acknowledged receipt of Mr.
Reichler’s letter the following d&.

The Respondent cites Article 9 of the UNCITRAL Arhtion Rules which requires an
arbitrator to disclose “any circumstances likely dive rise to justifiable doubts as to his
impartiality or independence.” PointingAdpha Projektholding GMBH v. Ukrainia which an
ICSID tribunal stated that certain facts or circtanses “are of such a magnitude that failure to
disclose them . . . [could] in and of itself indea manifest lack of reliability of a person to
exercise independent and impartial judgméhtfie Respondent argues that Judge Schwebel’s
failure to disclose the publication of his Editbri€omment demonstrates his lack of
impartiality.

b. The Claimant’s Position

According to the Claimant, the challenge should dimmissed for four reasons: first, the
Editorial Comment has no relation to the presesec#he Parties, or the issues; second, the
Editorial Comment does not evidence a negative vadwhe Respondent’s counsel or his
suitability as counsel; third, the Editorial Commégikes no position on Mr. Reichler’s role or
conduct in theNicaraguacase; and, fourth, the Respondent “manufactured”dhallenge by
adding Mr. Reichler to its legal team after Judgbvebel, whose views on tiNecaraguacase

are well known, had been appointed.

1. The Comment does not give rise to justifiablebt®

The Claimant denies that the Editorial Comment gjiviee to justifiable doubts as to Judge
Schwebel’s impartiality. It argues that the fodenon which the Respondent relies is “devoid
of any criticism, express or implied, of Mr. Reiehl*® Further, the Claimant disagrees that the
Editorial Comment taken as a whole implies that Reichler committed any fraud or other
misdeed; rather, in the Claimant’s view, the Edio€Comment’s reference to the role of the
Nicaraguan Foreign Minister cannot substantiate Respondent’'s argument that Judge
Schwebel intended to imply that Mr. Reichler hathottted any wrongdoindf,

The Claimant likewise dismisses the Respondengsraent that Judge Schwebel's Comment
“singles out” Mr. Reichler. By contrast, the Claint characterizes the citation to Mr.
Reichler's article as a reasonable reference fecudising the roles of the members of the
Nicaraguan legal team.

% Respondent’s Request, p. 13; Respondent’s Reppitta0.

% Respondent’s Request, pp. 13-14.

% Respondent’s Request, p. 14.

2" Respondent’s Request, p. 14.

% Respondent’s Request, p. 15, n. 48, citiklgha Projektholding GMBH v. UkrainelCSID Case No.
ARB/07/16, Decision on Respondent’s Proposal taadify Arbitrator Dr. Yoram Turbowicz (Mar. 19, 20).

% Claimant’s Response, p. 3.

% Claimant’s Response, p. 4.
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The Claimant also rejects the allegation that JUigewebel's Comment implicitly criticizes
the organizers of the conference, including Mr.cRlgir's firm, Foley Hoag LLP, representing
the Respondent. It asserts that Judge Schwebglndtelenigrate the event or its organizers in
any way. The Claimant notes that Mr. Reichler wasaffiliated with Foley Hoag at the time
of theNicaraguacase and that the firm had no role in the ICJ mdireys.

Turning to the legal basis for the Respondent’diehge, the Claimant argues that the two
cases on which the Respondent relies for the pitippoghat public comments made by an
arbitrator could give rise to a challenge are imggite. According to the Claimant, in those
cases, the challenged arbitrator “(i) made critotmahments about one of the parties . . . and (ii)
arguably prejudged the merits of the arbitratin.”The Claimant observes that the public
comments in bothPerenco v. Ecuadoand Canfor v. United Statesoncerned the specific
parties and the specific issues before the resettbunals. Moreover, the Claimant submits
that in four of the five other challenge decisidasvhich the Respondent refers, the challenge
to the arbitrator was rejected. It distinguishle fifth, ICS v. Argentina on its facts,
highlighting that the challenged arbitrator was wdiameously serving as counsel against the
same respondeftt.

In response to the Respondent’'s reference to ttader List of the IBA Guidelines, the
Claimant argues that Judge Schwebel's Comment gsnve ill will toward Mr. Reichler and
that nothing in the Guidelines suggests that desamgents or dislike toward counsel constitute a
basis for challenge of an arbitrafor.

The Claimant concludes that Ecuador has “citeduthaaity to support its contention than an
arbitrator’s alleged negative view of a party’s osel, even if proven, would sustain a
challenge to an arbitratof®”

Likewise, the Claimant asserts that there is nallbgsis for the Respondent’s suggestion that a
challenge brought early in the proceedings shoeldustained as a precautionary meaSure.

2. Judge Schwebel did not rely on factual inaccigs

In response to the Respondent’s argument that J8dbavebel's criticisms of Nicaragua’'s
factual representations in that case were unfoyniiedClaimant points to statements in Mr.
Reichler’'s article that, it argues, conflict withddragua’'s representations before the Court and
corroborate Judge Schwebel’s criticisths.

3. The temporal aspect of the challenge
Regarding Mr. Reichler’s appointment in this cake,Claimant contends that the Respondent’s

addition of Mr. Reichler to its legal team afteet@laimant’s appointment of Judge Schwebel
cannot create a conflict requiring Judge Schwelreksisal because the circumstances of the

3L Claimant’s Response, p. 7.

32 Claimant’s Response, p. 8.

¥ Claimant’s Response, p. 9.

3 Claimant's Reply, p. 1.

% Claimant's Reply, p. 6.

% Claimant’s Response, pp. 5-7.
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alleged conflict were known to the Respondent wivdm Reichler was instructed. The
Claimant asserts that the position taken by Juddev&bel in his Comment adds nothing of
relevance to what was already publicly known abdutige Schwebel’'s position in the
Nicaraguacase. In particular, the Claimant maintains thatRespondent and its counsel were
“necessarily on notice” of Judge Schwebel's viewshat case at the time Mr. Reichler was
appointed as counsel and that the falsity of theabiguan affidavit was noted in Judge
Schwebel’s disser.

The Claimant further states that Mr. Reichler wad¢ granted power of attorney by the
Respondent until after the Respondent learned abhadge Schwebel's Editorial Comment.
While acknowledging that under the UNCITRAL Arbiicn Rules a party is free to appoint
counsel of its own choosing, the Claimant arguas tre Respondent added Mr. Reichler to its
legal team only to contest the Claimant’s choicarbitrator.

4. Disclosure was not required

Finally, the Claimant disputes the Respondent siment that Judge Schwebel’'s non-disclosure
of his Editorial Comment gives rise to justifiabfloubts regarding his impartiality. The
Claimant stresses that the Comment does not riglatee Parties or the issues in the present
case nor does it, in the Claimant’s opinion, espausy personal views toward Respondent’s
counsel. In the absence of any relationship betwke substance of the Comment and the
present case, Judge Schwebel's non-disclosureraiie'saise obvious questions” about Judge
Schwebel’s impartiality® Moreover, the Claimant observes that the IBA @liigts Working
Group has noted that non-disclosure “cannot makarhitrator partial . . . ; only the facts or
circumstances that he or she did not disclose oasod®

Judge Schwebel's Comments

In his comments dated March 27, 2012, Judge Schvwathtes first that he voted with the
majority of the Court on a number of issuedNioaragua v. United Statedde dissented in part
from the Court’s Order for Provisional Measures dmin its Order on the Declaration for
Intervention of El Salvador before dissenting dteon the judgment. He further notes that the
position of the dissenting judges was supportednduthe 2011 conference by a highly
respected ICJ advocate and legal scholar, Profdasoes Crawfortf.

Because the parties in tiNicaraguacase largely agreed on the “essential questioawf’|
Judge Schwebel observes that he focused his digednts 132-page appendix on the factual
claims made by Nicaragua which he believed to s faHe points out that the appendix to his
dissent refers to statements made by three mendbeMicaragua’s four-member legal team,
including to an interview Mr. Reichler gave TheNew York Times Judge Schwebel goes on
to observe that he has not been challenged as prdgeitrator when the other three members
of the team served as counsel in cases beforé'him.

37 Claimant’s Response, p. 3; Claimant’s Reply, p. 3.

3 Claimant’s Response, p. 11.

3% Claimant’s Response, p. 12.

0 Judge Schwebel’'s Comments, p. 2.

1 Judge Schwebel's Comments, pp. 3-4.
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46. In Judge Schwebel’s view, a stronger basis foral@mge, if one were to be made, against his
participation in the present case would be his tljn@nd detailed dissenting opinion. He
maintains that his Editorial Comment repeats theséace” of his dissent, including new
information that came to light in 1993 after thecloision of the casé.

47. In response to the Respondent’s principal assastitudge Schwebel replies that his Comment
does not make any reference “to any knowledge tivigcof Mr. Reichler” in the alleged
fraud” Rather, Judge Schwebel describes the footnotagcMr. Reichler's article as
“tangential” to his thesi&"

48. Judge Schwebel submits that no reasonable, infortimed party would believe him to be
influenced by factors other than the merits of phesent case as nothing in the body of the
Editorial Comment or in the aforementioned footnaiggests that Mr. Reichler is responsible
for the attestation of the Nicaraguan Foreign Merior that Judge Schwebel harbors any ill
will toward Mr. Reichler.

49. Finally, Judge Schwebel notes that, although thepBadent asserts that Judge Schwebel
“rejected” an invitation to attend the conferenbe, clarifies that he declined to attend but
indicated that he would be prepared to transmiaement to be read out at the conferéfice.

II. REASONING
a. Legal Standard

50. The Parties agree that the applicable standarthéaresolution of the Respondent’s challenge is
found in the UNCITRAL Arbitration Rules.

51. Atrticle 9 of the Rules requires an arbitrator tectthse “any circumstances likely to give rise to
justifiable doubts as to his impartiality or indedence.” Article 10(1) states that an “arbitrator
may be challenged if circumstances exist that geesto justifiable doubts as to the arbitrator’s
impartiality or independence.”

52. In evaluating a challenge to an arbitrator arisimgler Articles 9 and 10 of the Rules, the
appointing authority must determine whether a realke, fair-minded and informed person
would have justifiable doubts about the arbitratdridependence or impartiality. The IBA
Guidelines, to which both Parties refer, state tiatbts are justifiable if a reasonable and
informed third party would reach the conclusiont ttieere was a likelihood that the arbitrator
may be influenced by factors other than the mefithe case?

2 Judge Schwebel’'s Comments, p. 2.
3 Judge Schwebel’'s Comments, p. 4.
* Judge Schwebel's Comments, p. 4.
5 Judge Schwebel’'s Comments, p. 4.

“6 National Grid PLC v. Republic of ArgentinaCIA Case No. UN 7949, Decision on the Challengévr.
Judd L. Kessler (Dec. 3, 2007).

" General Standard 2(c).
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A party need not demonstrate actual bias or prepeg for a challenge to be sustaified.
“Justifiable doubts” may therefore arise in the eatt® of persuasive evidence that the
challenged arbitrator in fact lacks independendeasracted in a partial manner.

Finally, the UNCITRAL Arbitration Rules set timetits for a party to raise a challenge under
Articles 9 and 10. Article 11 requires that a pasend notice of [its] challenge within fifteen
days after the appointment of the challenged atoitthas been notified to the challenging party
or within fifteen days after the circumstances riwergd in articles 9 and 10 became known to
that party.”

The Respondent’s Challenge to Judge Schwebel

The Respondent challenges Judge Schwebel’s imiggrtiaot his independence. The main
contention that underlies the Respondent’s chadlesighat Judge Schwebel has such a negative
pre-existing view of one of the Respondent’s colyide Paul Reichler, that he is likely to “be
incapable of separating his subjective, negatiee/from the facts of the present ca&e.”

According to the Respondent, it first became awdrdudge Schwebel's “negative view” of
Mr. Reichler on February 15, 2012, when it learoédudge Schwebel's Editorial Comment
regarding the conference on the twenty-fifth anrgaey of ICJ’'s judgment in th€ase
ConcerningMilitary and Paramilitary Activities In and Againdilicaragua (Nicaragua V.
United States of America)The Respondent relies exclusively on the coraant tone of the
Editorial Comment to support its challenge agaiusige Schwebel. Given that the Respondent
learned of the Comment on February 15, 2012, tlaflesige, viewed on its face, meets the
timeliness requirements of the UNCITRAL ArbitratiRules.

Specifically, the Respondent argues that (i) then@ent's title refers to a “fraud” on the ICJ by
Nicaragua, although no such fraud took place,iiifs second footnote, following a reference
to the conference participants, the Comment citelava review article by Mr. Reichler
recounting his involvement in preparing and presgniNicaragua’'s case before the ICJ—a
citation that insinuates Mr. Reichler's complicity the alleged “fraud”, (iii) the Comment
characterizes the conference’s mood as “celebraitoign attempt to criticize and show disdain
toward the conference and its organizers, whicluded Mr. Reichler, and, (iv) the Comment’s
overall “denigrating tenor” is meant to convey Jad§chwebel's “negative view” of Mr.
Reichler.

In evaluating this challenge, | have consideredtlai submissions of the Parties and the
comments of Judge Schwebel. In ruling on the ehgk, | address only the issues that |
consider necessary to arrive at my decision.

The Comment’s reference to Mr. Reichler is limitednentioning his role in the “formulation
and presentation” of Nicaragua’s case and in “psopp developing and arguing” that case.
TheNicaraguacase arose from a complex dispute. Its resolutiothe merits required sixteen
separate (and often split) holdings by the ICJ, rasdlted in seven separate opinions and three
dissents on various points of fact and law, in tholdito the Court’'s 135-page judgment. Given
the number and breadth of issues that were bdfieréCt], a general reference to Mr. Reichler’s

“8 perenco Ecuador Ltd. v. Republic of Ecugd®CA Case No. 2009/1, Decision on Challenge toitrstor
Brower (Dec. 8, 2009).

9 Respondent’s Request, p. 8.
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article cannot reasonably be seen to imply thatRé&ichler had knowledge of and/or enabled
allegedly false testimony by Nicaraguan officiatsaertain factual points.

60. The available evidence also suggests that, amoadaitmer members of Nicaragua’s legal
team present at the conference, dvity Reichler published an article in a prestigiéduserican
law journal specifically dedicated to the experiemof the Nicaraguan legal team. By citing
Mr. Reichler’s article in his Comment, Judge Scheldbllowed the common practice among
authors in prominent publications of citing relewvaources in other similarly credible and high-
profile publications.

61. Judge Schwebel's Editorial Comment is undoubteditical of certain alleged conduct by
Nicaragua. However, | find insufficient groundssigpport the view that Judge Schwebel has
attributed this alleged conduct to Mr. Reichlerccérdingly, | find no justifiable doubts arising
from the Editorial Comment that could sustain dlehge to Judge Schwebel.

V. DECISION
NOW THEREFORE, I, Brooks W. Daly, Acting Secretary-General of fRermanent Court of
Arbitration, having considered the submissions i Parties and the comments of Judge
Schwebel, and having established to my satisfactiprtompetence to decide this challenge in
accordance with the UNCITRAL Arbitration Rules,

HEREBY REJECT the challenge brought against Judge Stephen M. &wmdlwunder
Article 10(1) of the UNCITRAL Arbitration Rules.

Done at The Hague on April 12, 2012.

Mﬁﬁdwgf

Brooks W. Daly

PCA 69898



